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OPINION
|. Factsand Procedural History

This case involves a petition to terminate the parental rights of the Appd lant, Gwendolyn
Henderson (*Ms. Henderson”), to two of her children, T. L. P. (d.o.b. February 19, 1993) and A. V.
H. (d.o.b. October 7,1994) (“thechildren”). OnJune22, 1995, thechildren’ smaternal grandmother,
Ruthie Davis (“Ms. Davis’) filed a petition for dependency and neglect in the Juvenile Court of
Shelby County. The petition alleged that the children had been livingwith Ms. Davis and that Ms.
Henderson was incarcerated and adrug abuser. On July 5, 1995, the Appellee, State of Tennessee,
Department of Children’s Services (“DCS”), filed amotion to interveneto fileits own petition for



dependency and neglect. The tria court entered an order allowing DCS to intervene as a party
petitioner. Thetria court proceeded with the petition on July 5, 1995. Thetria court ordered the
children be removed from Ms. Henderson’ s custody and granted temporary custody of the children
to DCS.

On July 20, 1995, DCS held a staffing to develop a plan of care for the children. The plan
of carerequired Ms. Henderson to perform thefollowing: (1) receive substanceabusetreatment with
the desired outcome that she complete a substance abuse program and remain clean and sober; (2)
attend parenting classes with the desired outcome that she compl ete aparenting program; (3) follow
the guidelines of any probationor parole and refrain from breaking thelaw with the desired outcome
that she stay out of trouble with the criminal justice system; (4) visit with the children at least four
hours monthly; and (5) obtai n adequate housing and maintainastable household. OnJuly 24, 1995,
Ms. Henderson was released from prison. From January, 1996 to September, 1996, DCS provided
Ms. Henderson with homemaking services, parenting classes, drug treatment, anintercept counsel or,
and aMemphisHousing Authority apartment. On August 6, 1996, thetrial court recommended that
the children remain in foster care pursuant to the recommendation of the Foster Care Review Board.
In October, 1996, Ms Henderson was evicted from her apartment by the Memphis Housing
Authority. On October 8, 1996, thetrial court again recommended that the children remainin foster
care.

DCSclaimsthat, in February, 1997, Ms. Henderson infor med DCSthat shewas using drugs
again and could not care for the children. On June 2, 1997, Ms. Henderson was incarcerated
following drug charges. On August 5, 1997, on September 9, 1997, and on March 17, 1998, thetrial
court determined that it was in the best interest of the children to remain in foster care. On June 4,
1998, the trial court appointed a Court Appointed Specia Advocate (“CASA™) to serve as an
advocate on behalf of the children. On August 26, 1998, CASA filed a petition to terminate Ms.
Henderson's parental rights.! The petition alleged three bases for the termination of Ms.
Henderson's parental rights. First, the petition alleged that Ms. Henderson willfully failed to visit
and willfully faled to support the children for a period of four consecutive months immediately
preceding the filing of the petition. Second, the petition alleged tha Ms. Henderson faled to
substantially comply with the plan of care. Third, the petition alleged that the children had been
removed from the custody of Ms. Henderson for at least six months, the conditionswhich led to the
removal of the children persisted, there waslittle likelihood that the conditions would be remedied
at an early date so that the children could be returned to Ms. Henderson in the near future, and the
continuation of the parent and child relationship greatly dminished the children’ s chances of early
integration into a stable and permanent home. Finally, the petition alleged that termination of Ms.
Henderson's parental rights was in the best interest of the children.

lThe petition also sought to terminate the parental rights of M arvin Prince (“Mr. Prince”), the father of T.L.P.,
Steve Turnage (“Mr. Turnage”), the putative father of A.V.H., and any unknown father of the children. Thetrial court
terminated the parental rights of Mr. Prince, Mr. Turnage, and any unknown father by default order entered December
9, 1998. None of these persons are parties to this appeal.
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On February 3, 1999, thetrial court appointed an attorney ad litem to represent the interest
of Ms. Henderson. On February 4, 1999, the trial court appointed a guardian ad litem to represent
theinterest of thechildren. OnMay 19, 1999, Ms. Henderson wasrel eased from prison after serving
atwo year sentence. The hearing on thepetition to terminate parental rights was held on June 24,
1999. Thetria court entered an order terminating Ms. Henderson’ s parental rights. Thetrial court
found that Ms. Henderson failed to visit and failed to support the children for four consecutive
months immediately preceding the filing of the petition. Thetrial court found that Ms. Henderson
failed to substantially comply with the plan of care. Thetrial court found that the children had been
removed from the custody of Ms. Hendersonfor at |east six months, the conditionswhich led to the
removal of the children persisted, there waslittle likelihood that the conditions would be remedied
at early date so that the children could be retumed to Ms. Henderson in the near future, and the
continuation of the parent and child relationship greatly diminished the children’ s chancesof early
integration into a stable home. Finaly, thetrial court found that termination of Ms. Henderson's
parental rights was in the best interest of the children. This appeal followed.

1. Standard of Review

Parents have a fundamental right to the care, custody, and control of their children. See
Stanley v. lllinois 405 U.S. 645, 651 (1972). Thisright isnot absolute, however, and parental rights
may beterminated upon afinding by clear and convincing evidencethat the groundsfor termination
of parental rights have been established and that termination isin the best interest of the child. See
TeENN. CoDE ANN. 8 36-1- 113(c) (2000). Clear and convincing evidence is evidence which
“eliminatesany seriousor substantial doubt concerning the correctness of theconclusionto bedrawn
fromtheevidence. It should producein the factfinder’s mind afirm belief or conviction with regard
to the truth of the allegations sought to be established.” O’ Daniel v. Messier, 905 S.W.2d 182, 188
(Tenn. Ct. App. 1995) (citations omitted).

Under this heightened standard of review, we must first review the trial court’sfindingsin
accordance with section 13(d) of the Tennessee Rules of Appellate Procedure. Tha review isde
novo with a presumption of correctness as to the trial court’s factual findings, unless the
preponderance of the evidenceis otherwise. See TENN. R. App. P. 13(d). For issues of law, the
standard of review isde novo, with no presumption of correctness. See Ridingsv. Ralph M. Parsons
Co., 914 SW.2d 79, 80 (Tenn. 1996). We must then determine whether the facts make out a clear
and convincing caseinfavor of terminaing parental rights. SeelnreDrinnon, 776 SW.2d 96, 100
(Tenn. Ct. App. 1988).

[I1. Law and Analysis

The sole issue presented for our review is whether the trial court’s decision to teeminate
parental rightswas supported by clear and convincing evidence Inorder to terminateparental rights,
the court must find by clear and convincing evidence that grounds for termination, as set forth by
section 36-1-113(g) of the Tennessee Code, have been established, and the court must determinethat
termination isin the best interest of the child. See TENN. Cobe ANN. 8§ 36-1-113(c) (2000). As
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pertinent in the case at bar, section 36-1-113(g) of the Tennessee Code provides that atermination
of parental rightsmay bebased upon any of thefollowing grounds: abandonment pursuant to section
36-1-113(g)(1), substantial noncompliance by the parent with the statement of responsibilitiesin a
plan of care pursuant to section 36-1-113(g)(2), or failure to remedy conditions pursuant to section
36-1-113(g)(3)(A). See TenN. Cope ANN. 8§ 36-1-113(g)(1), (2), (3) (2000). In reviewing
termination decisions, Tennessee courts have recognized tha the existence of any one of these
grounds will support a termination of parental rights. See Inre CW.W., NW.W., ZW.W., &
A.L.W., 37 SW.3d 467, 473-74 (Tenn. Ct. App. 2000) (citations omitted). In the present case,
therefore, we must affirm the trial court’ sjudgment terminating Ms. Henderson' s parental rightsif
the record contains clear and convincing evidence to support either abandonment, substantial
noncompliancewith the plan of care, orfailuretoremedy conditions. Seeid. Weshall addresseach
of these grounds for termination in turn.

Abandonment

Under the provisions of section 36-1-113(g)(1) of the Tennessee Code, termination of
parental rights may be based upon a parent’ s abandonment of his or her child. See TENN. CobpE
ANN. 8 36-1-113(g)(1) (2000). Section 36-1-102 of the Tennessee Code definesabandonment, for
purposes of terminating parentd rights, as:

(D(A)(i) Foraperiod of four (4) consecutive months immediately
preceding the filing of a proceeding or pleading to terminatethe
parental rights of the parent(s) or guardian(s) of the child whois
the subject of the petition for termination of parental rights or
adoption, that the parent(s) or guardian(s) either have willfully
failed to visit or have willfully failed to support or make
reasonable payments toward the support of the child;

(B) For purposes of this subdivision (1), “token support” means
that the support, under the circumstances of the individual

case, isinsignificant given the parent’s means;

(C) For purposes of this subdivision (1), “token visitation”
means that the visitation, under the circumstances of the
individual case, constitutes nothing more than perfunctory
visitation or visitation of such an infrequent nature or of such
short duration as to merely establish minimal or insubstantial
contact with the child;

(D) For purposes of this subdivision (1), “willfully failed to
support” or “willfully failed to make reasonall e payments
toward such child’s support” means that, for a period of
four (4) conseautive months, no moneary support was paid
or that the amount of support paid istoken support;
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(E) For purposes of this subdivision (1), “willfully failed to
visit” means the willful failure, for aperiod of four (4)
consecutive months, to visit or engage in more than token
visitation.

TENN. CoDE ANN. § 36-1-102(1)(A)-(E) (2000).

InInreSwanson, 2 S.W.3d 180 (Tenn. 1999), the Tennessee Supreme Court found the above
definitionsof “willfullyfailedto support” and “willfully failed to make reasonabl e paymentstoward
such child's support” to be unconstitutiond because they “in effect creste an irrebuttable
presumption that the failure to provide monetary support for the four months preceding the petition
to terminate parental rights constitutes abandonment, irrespective of whether that failure was
intentional.” 1d. at 188. The Swanson court held that the definition as it existed under the prior
statute should be applied until the legislature amends the statute. Seeid. at 189. “Under the prior
statute, the definition of * abandoned child’ contained an element of intert bothinfallurestovisit and
failuresto support.” Id. at 189 n.14 (citing TENN. Cobe ANN. 8 36-1-102(1)(A)(i) (Supp. 1994)).

In the case at bar, the trial court found that Ms. Henderson abandoned the children in that,
for the four monthsimmediately preceding thefiling of the petition to terminate parental rights, Ms.
Henderson failed to visit and/or failed to support the children. The petition for termination of
parental rights was filed on August 26, 1998. Ms. Henderson was incarcerated from June 2, 1997
until May 19, 1999. Because Ms. Henderson was incarcerated during thefour monthsimmediately
preceding thefiling of thepetition, wefind the element of intent lacking in Ms. Henderson’ sfailure
to visit and/or support the children. Absent intent, we cannot uphold the termination of Ms.
Henderson's parental rights on the ground of abandonment unde' the standard articulated by the
Swanson court. Accordingly, we find that the trial court erred by terminating Ms. Henderson's
parental rights on the ground of abandonment.

Substantial Noncompliance with Plan of Care

Under the provisions of section 36-1-113(g)(2) of the Tennessee Code, termination of
parental rights may be based upon a parent’ s substantial honcompliance with a plan of care. See
TENN. CoDE ANN. 8 36-1-113(g)(2) (2000). Inthecaseat bar, DCSdeveloped aplan of careon July
20, 1995. Firgt, the plan of carerequired Ms. Henderson to recei ve substance abuse treatment with
the desired outcome that she compl ete a substance abuse program and remain clean and sober. The
record reflects that DCS referred Ms. Henderson to substance abuse treatment; however, we are
unabl eto determinefrom therecord whether Ms. Henderson compl eed a substance ause program.
Therecord refleds, however, that Ms. Henderson did not remain clean and sober. DCSclaimsthat,
in February, 1997, Ms. Henderson informed DCSthat she was having problems with drug abuse.
In June, 1997, Ms. Henderson was incarcerated for two years following drug charges. Second, the
plan of care required Ms. Henderson to attend parenting classes with the desired outcome that she
complete a parenting program. The record reflects that Ms. Henderson did comply with this
requirement by attending parenting classes and completing a parenting program. Third, the plan of
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care required Ms. Henderson to follow the guidelines of any probation or parole and refrain from
breaking the law with the desired outcome that she stay out of trouble with the criminal justice
system. The record reflects that Ms. Henderson was incarcerated in June, 1997 on drug charges.
Fourth, the plan of carerequired Ms. Hendersonto visit withthe children at least four hoursmonthly.
The record refleds that Ms. Henderson visited with the children on seven occasions between
February and September, 1996. Ms. Henderson failed to visit the children from October, 1996 urtil
June, 1997 when she was incarcerated. Ms. Henderson failed to visit the children following her
releasefrom prisonin May, 1999. Fifth, the plan of carerequired Ms. Henderson to obtain adequate
housing and maintain a stable household. The record reflects that DCS provided Ms. Henderson
with an apartment; however, Ms. Henderson was evicted from the goartment shortlythereafter. Ms
Hendersonwas subsequentlyincarcerated. Following her releasefrom prison, therecord reflectsthat
Ms. Henderson was living with her sister and nephew in a two bedroom home and had failed to
obtain employment. From the foregoing evidence, we condude that Ms. Henderson failed to
substantially comply withthe plan of care. Accordingly, wefind that the trial court did not err by
finding by clear and convincing evidencethat Ms. Henderson fail ed to substantially comply with the
plan of care.

Failureto Remedy Conditions

Under the provisions of section 36-1-113(g)(3)(A) of the Tennessee Code, termination of
parental rights may be based upon afailure to remedy conditions when

(3)(A) The child has been removed from the home of the parent

or guardian by order of acourt for aperiod of six (6) months and:
(i) The conditions which led to the child’s removal or other
conditions which in al reasonable probability would cause the
child to be subjected to further abuse or neglect and which,
therefore, prevent the child’s s e return to the care of the parent(s)
or guardian(s), still persist;

(i) Thereislittle likelihood that these conditions will be remedied
at an early date so that the child can be safely returned to the
parent(s) or guardian(s) in the near future; and

(iii) The continuation of the parent or guardian and child relationship
greatly diminishes the child’s chances of early integration into a
safe, stable and permanent home.

TeENN. CoDE ANN. § 36-1-113(g)(3)(A) (2000).



Wefind that the elements of section 36-1-113(g)(3)(A) of the Tennessee Code have been met inthe
caseat bar. It isundisputed that the children have been removed from Ms. Henderson' s custody for
over sx months. The children were removed from Ms. Henderson's custody as a result of her
incarceration and drug abuse. Shortly after the children wereplaced in foster carein July, 1995, Ms.
Henderson wasreleased from prison. DCSclaimsthat, in February, 1997, Ms. Henderson informed
DCSthat shewas having problemswith drug abuse. Ms. Henderson was subsequently incarcerated
for two yearson drug charges and rel eased shortly beforethe hearing on the petition for termination
of parental rights. The record reflectsthat Ms. Henderson failed to maintain a stable household or
obtain employment by the time of the hearing. Thus, the conditions which led to removal of the
childrenstill persist, and thereislittlelikelihood that the conditionswill beremedied & an early date
so that the children could besafely reurned to Ms. Henderson’ scustody in the near future. Findly,
the continuation of the parent and child relationship prevents the children’s integration into a
permanent home. The children were nine monthsold and two yearsold at thetime they were placed
in foster care. The children had been in foster care for four years at the time of the hearing on the
petition for termination of parental rights. The children need the stability and seaurity of a
permanent home which cannot be provided absent termination of Ms. Henderson'’ s parental rights.
Accordingly, wefind that thetrial court did not err by finding by clear and convincing evidencethat
Ms. Henderson failed to remedy the conditions which led to the removal of the children.

Termination of Ms. Henderson’s parental rights is warranted under either the ground of
substantial nhoncompliance with the plan of care or the ground of failure to remedy conditions.
Furthermore, wefind that thetrial court did not err by finding by clear and convincing evidence that
termination of Ms. Henderson’s parental rightsisin the children’s best interests.

IVV. Conclusion

For the foregoingreasons, the dedsion of thetrial court isaffirmed. Costsof thisappeal are
taxed against the Appe lant, Gwendol yn Henderson, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



